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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

EASTERN DIVISION  

 

Association of Independent BR Franchise 

Owners,  

 Plaintiff,     

    

 

Case No.  

v. 

 
COMPLAINT FOR DECLARATORY 

RELIEF 

Baskin Robbins Franchising, LLC 

 Defendant. 
 

No Jury Demand 

 

COMPLAINT 

Plaintiff Association of Independent BR Franchise Owners for its complaint against 

Defendant alleges as follows:   

 

PARTIES 

 

1. Plaintiff the Association of Independent BR Franchise Owners (“AIBRFO” or the 

“Association”) is a non-profit corporation formed under the laws of the State of Texas with its 

principal place of business in Katy, Texas. 

2. The Members of the AIBRFO are Franchisees of the Baskin-Robbins® Franchise 

System located in the United States.   

3. The AIBRFO was organized and exists for the purpose of asserting and protecting 

its Members’ interests. 

4. Defendant Baskin Robbins, LLC (“Defendant” or the “Franchisor”) is a Delaware 

limited liability company, with its principal place of business in Canton, Massachusetts.       

JURISDICTION AND VENUE 

 

5. The Court has jurisdiction pursuant to 28 U.S.C. § 1332 as Plaintiff AIBRFO is a 

Texas corporation and Defendant is a Delaware limited liability company with no legal members 
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residing within the State of Texas, and the value of the requested declaratory relief exceeds 

$75,000.   

6. Venue is proper in this jurisdiction as Defendant is located in Massachusetts and a 

substantial amount of the events giving rise to the complained of conduct occurred in 

Massachusetts, where Defendant maintains its principal place of business.   

GENERAL ALLEGATIONS 

7. In 1945, brothers-in-law Burt Baskin and Irv Robbins started Baskin-Robbins. 

8. Upon information and belief, some of the predecessors to Defendant included 

Baskin-Robbins USA, Co, a California corporation, which converted to a California limited 

liability company in 2006.   

9. Defendant and its predecessors constitute the continuous line of Franchisors of the 

Baskin-Robbins Franchise System. 

10. Defendant and its predecessors are collectively referred to herein for convenience 

as the “Franchisor” or “Defendant Baskin-Robbins.”    

11. In franchising, there are now generally what are referred to as “standalone units” 

and “combo units.”  A standalone unit generally refers to a franchised unit that under one roof 

operates under one franchise system under one set of trademarks.  A “Combo Unit” generally 

refers to franchised location that under one roof has essentially two different franchises operating 

two different franchise systems, each with a distinct trademark or set of trademarks.    

12. A separate affiliate or parent entity of Defendant franchises as part of a separate 

franchise system what are known as “combo units” consisting of stores that operate under both the 

Dunkin’ Donuts® and Baskin-Robbins® trademarks offering under one roof coffee and donuts 
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and other food stuffs under the Dunkin Donuts® trademarks and some ice cream products under 

the Baskin-Robbins® trademarks.  

13. Defendant Baskin-Robbins is the Franchisor of the Baskin-Robbins Franchise 

System (the “System”) consisting of Baskin-Robbins standalone ice cream stores. 

14. The AIBRFO only represents standalone Baskin-Robbins Franchisees. 

15. The AIBRFO does not represent Baskin-Robbins®/Dunkin’ Donuts® combo units.  

16. Each of the Members of the AIBRFO is an owner of at least one standalone Baskin-

Robbins ice cream store 

17. The majority of Baskin-Robbins Franchisees own one Baskin-Robbins ice cream 

store, and often that ice cream store is the owner’s primary livelihood.   

18. Of the approximate 1,075 standalone Baskin-Robbins units in the United States, 

approximately 900 of those units are owned by individuals or entities that have a direct franchisee-

franchisor contractual relationship with Defendant.   

19. Upon information and belief, prior to December 31, 2014, there were 

approximately 158 Baskin-Robbins standalone units operating in the States of Idaho, Montana, 

Oregon and Washington with those units either owned or franchised by one Area Developer and 

those Franchisees operated under Territorial Franchise Agreements (“TFA”), and those Baskin-

Robbins ice cream stores are referred to as “TFA Units.”   Upon information and belief, on or 

about December 31, 2014, there ceased to be any TFA Units operating in the States of Idaho, 

Montana, Oregon and Washington.  Upon information and belief, some or all of the former TFA 

Units operating in the States of Idaho, Montana, Oregon and Washington now operate under the 

current form of franchise agreement. 
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20. Upon information and belief, under another Area Developer there have been and 

continue to be TFA Units that operate in parts of Kansas, Missouri, Oklahoma, Ohio and 

Tennessee.  Upon information and belief, extant TFA Units represent a small percentage of 

Baskin-Robbins standalone ice cream stores in the United States.   

21. The allegations contained herein do not include Baskin-Robbins ice cream stores 

at times in which those stores operated or operate as TFA Units.    

22. What are typically referred to as “royalty fees” in other systems’ franchise 

agreements are referred to as “Continuing Franchise Fees” by Defendant. 

23. Prior to 1998, Baskin-Robbins Franchisees paid no Continuing Franchise Fees or a 

small percentage of Continuing Franchise Fees and the Franchisees purchased the vast majority of 

their ice cream products from the Franchisor or an affiliate of the Franchisor.   

24. In turn, upon information and belief, the Franchisor derived its primary revenue 

from the sale of ice cream products.   

25. In short, prior to 1998, the Baskin-Robbins Franchisees paid more for ice cream 

products but had no Continuing Franchise Fees or advertising fee obligations, or extremely low 

Continuing Franchise Fee and advertising fee obligations.     

26. In or around year 1998, the Franchisor offered a “Royalty Conversion Program” to 

its existing Franchisees that included the following revised terms of the Franchisees’ respective 

Franchise Agreements:  

A. Raising or imposing for the first time on a Franchisee the Continuing Franchise 

Fee. 

B. Raising the Advertising Fee paid by the Franchisee.  
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C. Upon information and belief, the offer was a raised Continuing Franchise Fee 

to 5.9% and a raised Advertising Fee to 5.0%.   

D.  The Franchisor would somewhat lower the costs for ice cream products and 

other goods. 

E. But, to make-up for the decline in revenue to the Franchisor for the decreased 

sale price of ice cream and other goods to the Franchisees, Defendant would charge the Franchisees 

a so-called “Commercial Factor” on ice cream and other products.          

27. Upon information and belief, the vast majority of the then-existing Franchisees (i.e., 

extant around 1998) accepted the Royalty Conversion Program.   The Franchisees who accepted 

the Royalty Conversion Program are referred to herein as “Royalty Conversion Franchisees.”  

Upon information and belief, the Royalty Conversion Franchisees executed conversion documents 

that included written terms that require the Franchisees to pay the Franchisor the so-called 

“Commercial Factor.”   The franchise agreements, including the conversion documents, that the 

Royalty Conversion Franchisees operated or operate under are referred to herein as the 

“Conversion Franchise Agreement.”   

28. Upon information and belief, either no Franchisees currently operate under the 

Conversion Franchise Agreement or there remains only a small percentage of Franchisees that 

operate under the Conversion Franchise Agreement.  Upon information and belief, the number of 

Royalty Conversion Franchisees, if any, will continue to decrease as the Conversion Franchise 

Agreements’ respective terms expire.  Upon information and belief, in the next 1-2 years, there 

will be no Franchisees operating under the Royalty Conversion Franchise Agreement with all such 

agreements having expired.  The claim stated herein for Declaratory Relief does not include the 

Franchisees, if any, still operating under the Conversion Franchise Agreements.     
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29. Upon information and belief, there remains only an extremely small percentage of 

Franchisees that never participated in the Royalty Conversion Program and remain under the 

franchise agreement extant prior to 1998.  The franchise agreement extant prior to 1998 is entitled 

herein the “Legacy Franchise Agreement” and those Franchisees operating under the Legacy 

Franchise Agreement are referred to herein as “Legacy Franchisees.”  Upon information and belief, 

the percentage of Legacy Franchisees and Legacy Units is a small percentage of the total number 

of Baskin-Robbins Franchisees and Baskin-Robbins units.  Upon information and belief, the terms 

of the Legacy Franchise Agreements are for twenty years and the most recent would have been 

executed on or about year 1997.  Upon information and belief, in approximately eighteen months 

there will be no remaining Legacy Franchisees as Legacy Franchise Agreements expire.  The claim 

stated herein for Declaratory Relief does not include the Legacy Franchisees and the Legacy 

Franchise Agreements.   

30. Also around 1998, the Franchisor stopped making ice cream itself.   

31. Starting in approximately 1998 and to the present, all new Franchisees or 

Franchisees renewing a Franchise have entered into a form of franchise agreement that does not 

contain any provision that provides an obligation by the Franchisee to pay a Commercial Factor 

Fee or any right by Defendant to charge a Commercial Factor Fee; all such agreements are referred 

to herein as the “Current Franchise Agreement.”          

32. Upon information and belief, the vast majority of Baskin-Robbins Franchisees 

operate under the Current Franchise Agreement in turn representing the vast majority of Baskin-

Robbins standalone ice cream stores.   
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33. As further alleged below, Defendant charges Franchisees operating under the 

Current Franchise Agreement a so-called “Commercial Factor,” which is collected from 

Franchisees on behalf of Defendant by vendors of products (such as ice cream maker Dean Foods).     

34. The so-called Commercial Factor is a euphemistic, made-up term by Defendant for 

what is in fact an ongoing fee paid by the Franchisees, and is more accurately a “Commercial 

Factor Fee.”   

35. As alleged above, absent from all Current Franchise Agreements is any contractual 

provision providing that the Franchisee has an obligation to pay, and Defendant has a right to 

charge, the Commercial Factor Fee.     

36. All Current Franchise Agreements contain no obligation on the part of Franchisees 

to pay more than the bona fide wholesale amount for products as a fee to Defendant.   

37. Pursuant to the Current Franchise Agreement, Franchisees must purchase all 

required products, sell only approved products, and must source those products as approved by 

Defendant. 

38. Franchisees must purchase their ice cream and many other products from Dean 

Foods, a dairy vendor designated by Defendant.     

39. Some of the foodstuffs Franchisees purchase from Dean Foods is produced by Dean 

Foods.   

40. Upon information and belief, Dean Foods collects on behalf of Defendant a 

Commercial Factor Fee on all of the foodstuffs Dean Foods produces and sells to Franchisees.  For 

example, for each gallon of ice cream purchased by a Franchisee, Dean Foods on behalf of 

Defendant collects from the Franchisee a Commercial Factor Fee.   
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41. Defendant requires the Franchisees to purchase certain foodstuffs from Dean Foods 

that are not produced by Dean Foods.  By way of example, Defendants require the Franchisees to 

purchase almonds from Dean Foods, and those almonds are produced and packaged by another 

company.   

42. Dean Foods collects from Franchisees on behalf of Defendant a Commercial Factor 

Fee for most if not all of the foodstuffs that are distributed by Dean Foods that are not otherwise 

produced by Dean Foods.  By way of example, Dean Foods collects from a Franchisee on behalf 

of Defendant a Commercial Factor Fee for each shipping unit of almonds shipped by Dean Foods 

to a Franchisee.     

43. The Commercial Factor Fees represents fees charged above and beyond the bona 

fide wholesale amount for products purchased by Franchisees. 

44. Each year AIBRFO Members pay Commercial Factor Fees in the millions of 

dollars.              

ASSOCIATIONAL STANDING 

 

45. The AIBRFO has standing to maintain this action.   

46. Currently, the AIBRFO’s members represent eighty-four (84) Baskin-Robbins 

standalone ice cream stores. 

47. The AIBRFO’s Members would otherwise have standing to sue in their own right 

because Franchisees under the Current Franchise Agreement are paying Commercial Factor Fees 

that they have no obligation to pay, and therefore are suffering an actual injury. 

48. The AIBRFO was formed to promote the interests of its Members as Franchisees 

of the Baskin-Robbins® Franchise System.  The AIBRFO’s Members’ interest includes not paying 

Defendant fees for which the Members are not obligated to pay. 
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49. Neither the claim asserted nor the relief requested requires the participation of 

individual Members of the AIBRFO in this lawsuit because: 

A. Defendant’s Franchise Agreements since approximately 1998 (the Current 

Franchise Agreement) are all materially the same in that all have no provision obligating 

Franchisees to pay the Commercial Factor Fee. 

B. Accordingly, no testimony is needed by individual Franchisees. 

C. All of the relevant documents are in the possession, custody and control of 

entities other than the Franchisees, including in the possession, custody and control of the 

Defendant and Dean Foods. 

D. Plaintiff AIBRFO is asking the court to determine whether the Current 

Franchise Agreement includes a Franchisee obligation to pay Commercial Factor Fees, which is a 

single issue related to a common document, the Current Franchise Agreement.       

CLAIM FOR RELIEF:  DECLARATORY RELIEF 

50. The above paragraphs are incorporated by reference.  

51. Defendant continues to charge Franchisees the Commercial Factor Fee despite the 

AIBRFO’s demand that Defendant cease charging the Commercial Factor Fee.  

52. Therefore, an actual controversy has arisen and now exists between the AIRFBO 

and Defendant as to whether Defendant has the contractual right to charge, and the Franchisees 

have the contractual obligation to pay, Commercial Factor Fees.    

53. A judicial declaration is necessary and appropriate under the circumstances so that 

Defendant and the Franchisees may ascertain their respective rights and duties under the Current 

Franchise Agreement. 
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54. Therefore, the AIBRFO accordingly seeks a judicial determination that Defendant 

does not have the contractual right to charge, and the Franchisees have no contractual obligation 

to pay, the Commercial Factor Fee.    

55. Further, the AIBRFO seeks a judicial determination that Defendant has no 

contractual right to charge the Commercial Factor Fee, and therefore must cease charging the 

Commercial Factor Fee.             

WHEREFORE Plaintiff respectfully requests that the Court grant the following relief:  

A. Find in favor of Plaintiff and find that the Franchisees operating under the 

Current Franchise Agreement have no obligation to pay the Commercial Factor Fee; 

B. Order the Defendant to cease charging the Commercial Factor Fee, including, 

but not limited to, having Dean Foods or anyone else collect the Commercial Factor Fee on 

Defendant’s behalf;    

C. Award Plaintiff its costs; and  

D. Grant Plaintiff such further relief the Court deems appropriate under the 

circumstances.    

RESPECTFULLY SUBMITTED this 26th day of May, 2016 by and through counsel. 
 

 

__________________________________ 

Catherine I. Rajwani, Esq. (BBO# 674443) 

Lucia A. Passanisi, Esq. (BBO# 691189) 

THE HARBOR LAW GROUP 

300 West Main Street 

Building A, Unit 1 

Northborough, MA 01532 

Phone: (508) 393-9244 

Fax: (508) 393-9245 

Email: crajwani@harborlaw.com 

Email: passanisi@harborlaw.com 

Local Counsel 

 

 

 

Peter N. Greenfeld, Esq. (AZ SBN 020471) 

California Bar No. 156375 

LAW OFFICES OF PETER N. 

GREENFELD, P.C. 

1212 East Osborn Road, Suite 115 

Phoenix, AZ 85014 

Phone: (602) 956-4226 

Fax: (602) 956-4232 

Email: pgreenfeld@azfranchiseelaw.com  

Pro Hac Vice Motion to Follow  
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